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Before the
Federal Communications Commission

Washington, D. C. 20554
FCC 80~-13g:

34344

and

Application of

In the Matter of

CC Docket ~o. 79-251
File No. 20437-C~-P-(15)-iS

CC Docket ~;o. 79-230
File ~o. 2l870-CD-?-(4)-75

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

For construction pe~it for )
~odification of DP~ms station )
KKD292 at ~ew Orleans, Louisiar.., )
to add channels and to furnish )
I:proved ~obile Telephone Service )

For construction pe~t for
~odification of DPIlm5 station
KKl454, at Houma, Louisiana, to
replace e~uipQent, add channels,
and to fu~ish Improved Mobile
Telephone Service

sotTTB C!~'I:w. BELL
TEl.EPHO~E COMPA..~

MIMO~lDl,;"M OPI~tIO~ ~" ORDER
Issued: August 4, 1980; Released: August 6, 1980

By James F. Tierney, Adcinist=ative taw Judg.:

1. For consideration and disposition are: Motion To
Dismiss Without Pr.judi=e fil.d July 21, 1980 by South Central Bell
Telephone Company (SCI); "Co:mnents" on that Motion filed July 23,
1980 by Radiofone, Inc. (Radiofon.) and "Co:cents" of the Chief,
Common Carrier Bureau (Bureau) fil.d July 30, 1980. 11-

2. SCI premises its arounds for dismissal of its appli­
cations for th. captioned facilities without prejudice on the con­
tent. of a letter addr••••d to an offi=ial of the Common Ca==ier
Bureau and attach.d to its MOtion; in a word, over five years
havina .laps.d .inc. the filiuS of it. application "it does not
app.ar likely that the proc.edi~a••• relatins to th.se applications,

11 Other related pleadiuss are ~tion To Enlarge Issues and
Addendum filed June 24, 1980 ~d June 2S, 1980 respectively by
Radiofone and Opposition to that Motion by the Bureau filed July 23,
1980. The•• pleadinas. though noted, uncer the cisposition here may
be dismissed a. moot.
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including all per:1issi1;)le·.ppeals, vill be concluded in the near future."
Ordinarily, that letter or its cor.tents should have been addressed t~

this forum or at" least f~lly recited in SCB's ~oticn, this ~atter bei~g

in the adjudica:ory stage. Yet, hovever unorthodox, the ca~ner chosen
is not other~ise disabling. What is of cor.cer~, as poin:ed out both by
Radiofone a:ld the Bureau, is SC3's thesis of f)roposed dismissal "~ithout

prejudice."

3. In ad%inistrative a~d regula:ory proced~res -- sad to
adt!1it -- the vir:~al fact of life; a matter of "five years" duration is
hardly ur.co~en a..d it would seeo that SCB vou1d be no strar.ger to t~att

at ti~es, l~enta~le condition. Thus, whatever the suggested ?ros?ect
of protracted f~~ality here and at appellate level~, SC3's decision to
dis:liss is er.:irely its o"'~ "business judg=ent." ~'!ahaffey ~essa'&e Relav ,
Inc., 74 FCC 2d 516 (19i9) and precedent cited t~erein. Indeed, as
Radiofone observes Rule 1.748 a:d 22.28 (47 CFR 1.748 and ~i crR 22.22)
req'.1i::e a threshold sho_ing of "iood cause" t~ warrant disOOlissal "·.:i::'c'.::
prejudice." Thus, SCB's decision to dismiss is little ttore than an ir.­
house "business judpent", a matter or circuOOlstance wholly within its
control (ll. Rule 73.3568 - 47 CFR 73.3568). As such "good cause" is
totally w~tin8.

4. Another matter -- noted and urged by Radio:cne and the
Bureau. Ter:ination of this proceeding by SCB's chosen route, other~ise

proper, leaves "unresolved several very serious issues presently outstar.d­
ing against ll SC3. Thouih these, as rlth all given issues, re:1ain at the
level of but customary allegations subject to the traditional rigors of
proof, they, nevertheless, suggest ~omentary pause to note, even with
partial favorable disposition here, the Coc:ission remaL~s free to exa~1n~

these unresolved ~~tters in any future application proceedings involvir.g
Soutb Central Bell. Mahaffey, su~ra.

5. ~ith that note, the public interest would not be disserved
by foreclosing further expenditure of public a~d private resources in this
endeavor. Hence, for the reasons given herein, SCB's ~tion IS GR)~!ZD,

in part, and SCB'. captioned applications A.~ DIS~SSED, with prejucice;
that being done, this proceeding IS !Ell'CL~A!ED.

IT IS SO ORDERED.

James F. Tierney
Administrative Law Judge
rederal Co~u~ications Coc=ission

Y1lliao J. Tricarico
Secretary
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